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Legal Decision Special Report 
 

There has been a spate of legal decisions and news stories asso-

ciated with tree failure, tree works and landowner duties over 

the last few weeks and many of our customers are contacting us 

to ask if the decisions fundamentally change the legal position on 

landowner duties associated with tree management. 

 

In this Special Report we look at the stories, decisions, the na-

ture of the landowners, their relative competencies and how the 

Courts considered the issues. At a time when budgets are being 

squeezed we can still work within the legal and technical-

professional framework, we just need to be clear about what the 

risks are and what is a sensible and proportionate approach. 

 

In our view the Courts have repeatedly made clear their position 

on what represents good practice and what is the basis for sensi-

ble decision making  by corporate landowners.  

 

We hope that this report assists you in balancing the duties and 

liabilities represented by a well managed tree stock and the se-

vere financial constraints on all budgets that exist in the real 

world. 

 

 

 

 

 

 

 

Michael Lawson 

Managing Director 

If you have any questions or would like to discuss 
your tree management strategy, please do not hesitate 
to contact Oisin Kelly or Michael Lawson on:  

01206 752 539  
 
For a copy of our report “An overview of tree risk man-

agement for Housing Associations” call now 
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National Trust Felbrigg Hall 
 
The National Trust was not to blame for the death of an 11-year-old schoolboy fa-

tally crushed by a branch in woods in Norfolk, the High Court has decided. Daniel 

Mullinger, of West Bergholt, Essex, died and three children were injured at Felbrigg 

Hall, near Cromer, when the branch fell from a tree. 

 

He was among 10 children on a Monster Trail at the hall in June 2007. His mother 

Wendy and three other families had sought compensation from the landowner, the 

National Trust. But all lost their damages action. 

 

In a statement released through their solicitor the families said that it was "a difficult 

decision to accept". 

 

"The path where the accident occurred was upgraded to a medium risk path specifi-

cally because the paths under the tree were used by about 4,000 school children a 

year on organised trips. "The families are very disappointed with the decision but it 

is unlikely there will be an appeal. "Four years on this incident remains a very per-

sonal tragedy for the four families involved." Daniel Mullinger died instantly when 

the 70ft (21m) branch fell from a 180-year-old beech tree in the Great Wood at the 

17th Century stately home. Three other pupils from Heathlands Church of England 

Primary School in West Bergholt were injured. Harry Bowen, now 15, uses a wheel-

chair, although he can walk short distances with crutches. Max Farley, 14, and Katie 

Farthing, 15, both suffered multiple fractures as well as psychological injury. 

 

The three teenagers were at London's High Court for the hearing last month but Mr 

Justice Mackay was told that Daniel's family had not felt able to attend. The judge 

rejected the claim that the trust's tree inspectors failed to exercise reasonable 

care in their task. "I regretfully conclude that I cannot find that the defendant 

was negligent or in breach of its duty in respect of this tragedy." 

 

Lawyers argued that the tragedy would have been averted had inspectors spotted a 

defect in the ancient beech tree and "tagged" it for remedial action. 

 

http://www.bbc.co.uk/news/uk-england-14304489 

If you have any questions or would like to discuss 
your tree management strategy, please do not hesitate 
to contact Michael Lawson or Oisin Kelly on: 

 01206 752 539  
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Middlegreens Recreation Park—Yaxley Branch Failure 

Thirteen year old Sophie Howard was killed when a branch broke off from a tree she 

was sitting beneath at the Middlefields Road Recreation Ground on June 30. 

Despite the efforts of doctors from a nearby GP surgery and paramedics, Sophie 

died from her injuries at Peterborough City Hospital. 

The Health and Safety Executive (HSE) has issued an improvement notice to park 

owners Yaxley Parish Council. 

The order states that the council must “make arrangements for the safe management 

of its tree stock.” It also warned the HSE will review progress in early August. 

Paul Carter, principal inspector said: “There is a 21 day right of appeal, and during 

this time it is inappropriate for HSE to comment further. If the council does not ex-

ercise its right of appeal, then details of the enforcement action will be entered onto 

HSE’s database approximately nine weeks after serving, where it remains in the 

public domain for a decade.”  

Less than a week after the falling branch tragedy which killed 13-year-old Sophie 

Howard another section of the tree in Middletons Road Recreation Ground, Yaxley, 

near Peterborough, crashed down yesterday. The branch came down next to the doz-

ens of floral tributes left at the scene to honour the Sawtry Community College pu-

pil, who died last Thursday. She had been sitting on a bench when a large branch fell 

from the tree and struck her. She died in hospital from head injuries. The newly 

fallen branch was spotted by a passing police officer who immediately alerted Yax-

ely Parish Council at 5.23pm. 

A spokesman for Cambridgeshire police said: “The parish council was informed and 

they attended the scene. Police tape was then put up around the tree.” Chairman of 

Yaxley Parish Council councillor David Youles said the area was cordoned off as a 

precautionary measure. He added: “We have taken precautions to make sure nobody 

is hurt. “It is a precautionary measure – another branch has fallen from the same tree 

and we have cordoned it off to ensure the safety of parishioners.” He also confirmed 

that the council, which has the responsibility for looking after the tree, said they 

have been unable to look at it following the launch of an investigation by the Health 

and Safety Executive (HSE) and police. 

“The HSE are investigating so we can’t touch the tree. We are not allowed to touch 

anything while the investigation is ongoing. 

If you have any questions or would like to discuss 
your tree management strategy, please do not hesitate 
to contact Michael Lawson or Oisin Kelly on: 

 01206 752 539  
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Micklewright v Surrey County Council  

The Court of Appeal (Mummery LJ, Patten LJ and Hedley J) gave judgment 

on 28th July 2011 in the case of Micklewright v Surrey County Council 

[2011] EWCA Civ 922. The Claimant’s appeal was dismissed. The claim 

concerned a tragic fatal accident when a large oak tree branch fell on Chris-

topher Imison (deceased) whilst he was unloading his bicycle from the fam-

ily car on a road in Windsor Great Park. 

The trial judge held that the Defendant did not have an adequate system of 

inspection in place for its highway trees, but the claim failed and the Defen-

dant was not liable to compensate the Claimant, because the defect in the 

tree would not have been detected even if there had been a reasonable 

system of inspection in place. 

The CA (Hedley J gave the judgment of the court) agreed that the court had 

to consider: 

(i) what sort of inspection would have been required 

(ii) what it would have revealed if carried out and 

(iii) would that inspection have resulted in the removal of the offending 

branch. 

Equally, they agreed that it was open to the trial judge to find on the evi-

dence before him that the material defect would not have been revealed 

upon reasonable inspection, such that the claim failed. In the final para-

graph of his lead judgment (with which his brother judges agreed) 

Hedley J stated that It is always discomforting where a family without any 

culpability, having suffered catastrophic loss are forced to do so without 

compensation but this is the inevitable result of a law which ties compensa-

tion to proof of negligence. For the reasons I have set out, I have come to the 

conclusion that this appeal should be dismissed.”. 

http://www.1chancerylane.com/?action=news&asset_id=4060 

If you have any questions or would like to discuss 
your tree management strategy, please do not hesitate 
to contact Michael Lawson or Oisin Kelly on: 

 01206 752 539  
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Tenant hit by falling branch awarded £2.5 million  

The tenant of a housing association left in a "locked-in" state after he was hit on the 

head by a branch which broke off a tree overhanging his back garden in Oxfordshire 

has been awarded £2.5 million damages. Royal Mail worker Jason Thatcher's situa-

tion was particularly tragic as, although the severe injury to his brain stem had af-

fected his mobility, independence and communication, his cognition was largely if 

not completely intact, Chris Bright QC said. 

Before the January 2007 incident in Walker Close, Woodcote, Mr Thatcher was a 

normal 38-year-old family man, the lawyer told Mr Justice Eady at London's High 

Court. After months of rehabilitation in hospital and in Leonard Cheshire homes, it 

was now his very strong desire to return to his wife Sharon, and two young daugh-

ters - and the compensation would allow that to happen with the purchase of a spe-

cially-adapted house and a lifelong care package. 

Mr Bright said that the whole extended family had been unfailing in the selfless care 

and devotion they had shown Mr Thatcher since the accident, visiting him almost 

every day. Mr Thatcher and his wife were tenants of a Housing Association, which 

acquired the land around Walker Close in 1998, it having been the site of an arbore-

tum. 

Mr Bright said that the Housing Association, had consistently denied liability and, if 

the case had gone to trial, there would have been a significant risk of Mr Thatcher 

recovering nothing. He added: "Tree cases are difficult. Notwithstanding the size of 

the Atlantic cedar in a fairly compact residential area, the known propensity of co-

dominant leader branches to fail and the significant level of usage of the area, it is 

not automatic that liability will be determined." 

Mr Thatcher's case on breach of duty and causation was not straightforward and 

would have been pitched against the background that the enormous tree was other-

wise healthy. The judge approved the agreed settlement, which includes a £100,000 

payment to the family for its past care and which Mr Bright said would fund holi-

days and an enhanced quality of life for Mr Thatcher. 

A Housing Association spokesperson said: "We are pleased that this insurance 

agreement has been resolved for Mr Thatcher and his family. 

"Since this incident, we have enhanced our approach to tree safety, something we 

take very seriously. This includes advising our tenants about this issue and carry-

ing out checks to ensure that trees do not pose a risk to our residents or the pub-

lic." 

 

www.24dash.com/news/housing 

If you have any questions or would like to discuss 
your tree management strategy, please do not hesitate 
to contact Michael Lawson or Oisin Kelly on: 

 01206 752 539  
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Tree surgeon speaks about the accident in which 

he almost beheaded himself 

Tom Connelly, 21, was just finishing off a job near Guyhirn when he fell on his 

chainsaw and cut through at least a third of his neck. He thanked his colleagues for 

their quick reactions when they spotted he was trouble. 

He said: “It was an everyday job, but I slipped off my chainsaw irons onto my saw. I 

managed to hit it with my neck, unfortunately, severing most of the vessels. I cut 

through my jugular vein. 

“The doctors reckoned I was about 1mm away from cutting through my carotid ar-

tery. 

“From touching your jugular vein they reckon you have four minutes before bleed-

ing out.” 

Dr James French, a Magpas medic who attended the incident, said: “When we got 

there, there was a young man with a very large wound in the side of his neck with, 

literally, blood spurting out of it. 

“We sedated him and made him comfortable and then packed the wound with this 

gauze that’s used in Afghanistan to treat combat wounds.” 

Mr Connelly has undergone nerve grafts and could regain 90% mobility in that arm 

after he cut nerves in his shoulder. 

He said he was back at work, but hadn’t been up a tree since the accident. 

Mr Connelly said: “It’s only thanks to my colleagues, the staff at Addenbrooke’s 

Hospital, and the Magpas team that I’m here today 

“You try to express emotions for it but you just can’t put it into words. I wouldn’t 

be standing here if it weren’t for these blokes. It’s quite a powerful emotion.” 

 

www.cambstimes.co.uk 

If you have any questions or would like to discuss 
your tree management strategy, please do not hesitate 
to contact Michael Lawson or Oisin Kelly on: 

 01206 752 539  
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Conclusions 

 
There can be no doubt that the National Trust in Felbrigg were able to demonstrate 

that despite the devastating nature of the accident that they operated a “system” of 

inspection and this commitment to systems, training and survey was a significant 

issue in reaching a decision in favour of the NT. 

 

We strongly advise clients to have a documented policy approach to systems, sur-

veys and records to be able to properly manage trees and to help secure a defence 

when accidents happen. 

 

In the National Trust we have an organisation that would be seen as expert in na-

tional tree management, in the Yaxley case a poorly resourced Parish Council has 

been faced with an improvement notice asking that they adopt a consistent and 

credible approach to Health and Safety by the Health and Safety Executive. 

 

In the Micklewright case the judge found that the systems were inadequate but 

found on the facts of the individual case that even with a proper inspection the de-

fect would not have been identified. 

 

This inadequacy is hopefully being addressed by the defendant and they have been 

fortunate that on the facts the defect would not have been visible. 

 

The need to react at the strategic level is also affirmed in the case of the £2.5 million 

settled with the housing association tenant in Oxford. 

 

The Courts are reaffirming the position detailed in many earlier cases: 

 

 The best defence is to operate a system 

 Without a system there could be civil or statutory claims and consequences 

 Each individual case will be judged on its own merits 

 

Finally we have also stressed to clients not to ignore the duties and responsibilities  

associated with tree  workers, proper due diligence and contract management and 

the case of  Tom Connelly illustrates how dangerous and devastating accidents dur-

ing tree works can be. 

 

We do not believe any precedents have been set in the cases highlighted and we con-

tinue to believe that the Courts  are showing a proportionate and common sense ap-

proach as is typical of the English Judiciary. 

 

We do hope that the forthcoming National Tree Safety Group publication on tree 

management can “stand back” and provide a truly common sense approach  to land 

management and trees. 

If you have any questions or would like to discuss 
your tree management strategy, please do not hesitate 
to contact Michael Lawson or Oisin Kelly on: 

 01206 752 539  
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Budgets are being squeezed, less people 

will have to do more work and multi-task 
more often. For Social Landlords like 
everyone else this new reality will dominate 
strategic and operational planning into the 
long term. 
 
Landscape Planning want to do something 
radical to help, something deliverable, 
measurable and giving much more for less. 
We want one competitive price for all 
services associated with your tree 
management duties.  
 
We can deliver  - just read what our clients 
say: 
 
“For 5 years Landscape Planning have 
managed all our tree inventory, gross defect 
survey, enquiry service, claims and liability 
queries and tree work contract management 
under one contract at one price, claims, 
queries and tree failures are now all under 
control.” 
 
Gavin Boniface 
Chelmer Housing 

Trees and the Social Landlord 
Unique New Service Offering Much More for 
Less  in 2011  

Call us on 01206 752539 to arrange a meeting or 
info@landscapeplanning.co.uk for more information 

Key features of the service: 
 

 Your annual inventory survey included 

 Your annual gross defect survey in-
cluded 

 Drive by assessments after exceptional 
weather 

 All tree enquiries managed 

 Annual tree work budget  calculated 

 Tree work contract tendered and man-
aged 

 Claim inspection reports and recommen-
dations delivered 

 A set of tree policies developed, dis-
cussed and delivered to your Board 

 A free annual Tree Hazard Awareness 
training day for your other field inspec-
tors and caretakers 

 Free expert consultations by Arboricul-
tural Members of the Academy of Ex-
perts on any legal claims made relating 
to trees 

 A full set of OS plans and a database of 
trees cross referenced and maintained 
by us 

Of course we can also help with traditional 
requirements for tree surveys and invento-
ries, consultancy support and training. 

From only £??? + VAT 
per letterbox 
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